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STATEMENT OF QUESTIONS PRESENTED 


1. Whether in trial upon an indictment for House~ 


breeking and Grand Larceny tho Court should grant a mistrial 


when the jury has heard a witness testify that counsel for the 


: had represented himsclf to her in a pre-trial inter- 

vicw as a member of the Unitad States ittorncy's Staff. 

2. Whether the Trial Court committed reversible 
error in not permitting 2 prosecution witness to be cross- 
examined with respect to a prior inconsistent statement reugard- 
ing the identification of the appellant when the witness, by her 
testimony on direct and cross-cxamination, had Gomonstrated com- 
plete recollection of the circumstances undeor which the state- 


munt was made. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
| 


This is an Appeal from a judgment of conviction of 
Grand Larceny under Title 22, §2201, of the District of Columbic 
Code. Appellant wes indicted on May 20, 1963, on’ one count each 
of Housebreaking and Grand Larceny. On a Plea of not guilty, he 
was tried before judge and jury in the District court and ac- 
quitted on the charge of Housebreaking, but convicted on the 

| 

charge of Grant Larceny. Judgment and sentence were entered on 


| 
July 22, 1963. Appellant petitioned for leave to appeal in forma 


pauperis on August 8, 1963. The petition was granted on August 


Jurisdiction of this Court to review the judgaent 


below rusts on 28 U.E.C., 1291. 


STATEMENT OF THE CiSiz 

The appellant George T. Lollar was tried on a two 
count indictment for Housebruaking, 22 D.C. Code 1801 (1961 id.), 
and Grand Larceny, 22 D.C. Code 2201 (1961 ua.), in connection 
with a breaking and entering into the Wig Shoppe, 17535 Columbia 
Boag, and taking of three wigs. He was acquitted of House- 
bronaking, but convicted of Grané Larceny. The cases of Robert H. 
Dykus, Ed@moné L. Jackson, ane George T. Lollar were consolidate 
fox purposes of trical in the District ond are buing heard jointly 
by this Court. 

The prosccution presented two purported vye witnesses. 
Weithur witness identifica the appellant Lollar as the person 
breaking and entering. (Tx. 104, 194). One of these witnesses, 
George G. Madell, t Lfice » saw three men (Tr. 87, 101), the 
other witness, = Miss Patyicia Ploumming, tcstified she saw only 
two (Tr. 194-195, 227). Mr. Madcll identifies appellant Lollar 
as having worn 2 groy leather jackct (fx. 39). Miss FPlomming 
Auseribed appellant Lollar as wearing a dark brown check or 


plaid jacket at the time (Tr. 241). Mr. Madcll testified the 


BEST CC 
from the or 


stroct upon which he observed the allogud crime to htve teken 


was Cark (Tr. 98), then he testifica it was well lightec 


(Tr. 100). 


Plomming tustifice that shu was 


bay window next to the Wig Shoppe one flight up oo ai ane 


ec appellant Lollar when he kicked something on: eae 
he came walking up the stxvect (Tr. 242). Althoug 
bea that she had a clear an? uncbstructec view in 


on the stxeet below (Tr. 192-194), she testifice ae 


| 
only two men in front of the shop; wherens, the Mei 


siccewa 


tustitied he saw three men congregrts in front of the shop anc: 


spread epart (fr. 87). The witness Flemming also cxpre 

fie that she hac seen all three congregete i: front of 
| 

shop. (Tr. 240-241). The witness FPloumming alse exp 


fice that she woule have secn all t 


The three appellants were apprehenvcd by c 


i 
| 
i 
Hl 
| 
i 
+ 
i 


car while walking leisurely Cown Buclis Struct, ebout four blocks 


from the Wig Shoppe (Tx. 99, 172). 
Thore is no uvicence to relat.: any of the | 
to aypcellant Lollar. i. police officer tustixier that he 


Ob 


ssly te 


the 


an ther 


foun: 


AVie 
Leet 


ti- 


Peeasy Eesti= 


stolen wigs 


black wig behind the foncur of a car where appellant Jackson has 


Precinct, by ceteetives, i ppallant Dykes' uncers horts A 
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| 
| 
| 
boon standing (Tr. 112-117). & blond wig was found jet the 
| 


10th 


(2Ys 


wig was founs police in the back svat 


all three op] m wer. sitting on the 


to the lOth Precinct (fr. 166~ 


iGonce showing 


examination, Miss Pluaming itenti- 
been present at the 


-cxamination, shu tustifi 


mt 
De 


positively icentify Lollar cause he hac: kicked somethi 


7 


the: article: ii: 


ercoss-cxanination, 
inccnsistent state- 


was only 5 tO Eeonti appoLllant 


The Court precl 
Counsel then mace what amounts to a offer of tustimony 


that the witness Flomming informe: cou Lollar when he 


intervivowes her prior to icentify any 


-examination of 


by counse the Court sustaines 


cbjcetions by the prosecution to questions sevking to lay 


tation for asking about the prior inconsistent statument 


on the grounc that there was no basis for th: qucstion 


BEST CO 


from the ori 


i 
ui 
i 


Phe witness Flumming testifin. on 


(Tx. 19S), om cross-cxamination (Tr. 242), anc again on recirect 


(Tr. 226-2:7), that she hac been interviewes ; 


someone in alcition to Miss Lincaman, th. issis nttorey, 


assignes to the case, an® thot thet person he 


Wie 


ofe 1. . ae . oY 
to 3 from the U.S. Rttorney's Office. Gho then iccentific™ the 


jintervicwer as Mr. Johnson, co-couns, ent 


(Tr. 232, 266-27). This testimony was interwoven ani inter- 


rlletec with testimony concerning th. prior inconsistent stotc- 


monts. Mr. Johnson, co-counscl for appellant Poller,| cfferce 
with¢raw os counsel anc take the sta cas m™ witness fbr the 


i 
. 4 to ~ fe . mn Ren Sieg 
mr t 16. EO (AIM was 


pose of having the prior inconsistent statuemene i> 


trocucec into ovidence (Tr. 237-239), but it s*ppcers that this 


extrem: stop was not taken in light of tho 
the prior inconsistent statemunt thot "Thurs an 


in this ." (fr. 26%). 


| 

| 

| 

to justify that as bearing on any issu. 
| | 
| Counscl for the prosecution Clunrly vucognizes 
| H 


pxcejucicial nature o£ this testimony anc se informed the 


(Tr. 267). Both cor unsel fox the 


> pt least two instances. 


secution and counsel for apt Sellant Lollar requ ro 
mone into out of their presence. (wr. 


bo uxeusuc anc the matter go 


| 
223). The Court refused the reg est, stating that the “cat was 


» out of the bag" (Tr. 2:5) anc that this controversy wes not at 


issuc in this case. 
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Disregarding her previous statements es to the prejucicial 
nature of this line of inquiry (Tr. 24¢) and the Court's exclusion 
tostimony relating to the prior inconsistent statement, counsel 
fox the prosecution went right back into the inatter on re-direct 
ouamination still in the px.csence of the jury. 
DB motion for mistrial based on this testimony was pre- 


anptorily cenied. ; 2:3). 


SPAT EMENT OF POLTLUITS 


The Prial Court committed reversible error in refus— 
ing to grant a mistrial basec on testimony by a prosecution witnes 
that counsel for appellant has misrepresented himself as a momber 
of @ prosecution stafi. 

2. The Trial Court erred in not ellowing counsel for 
appellant to cross-examine a crucial prosecution witness as to a 


prior inconsistent statement when she hac Gemonstrated recollection 


of the circumstances uncer which it wes mace. 


SULIARY OF ARGUIINT 


I. A princival witness for the prosecution, one Patricia 


Flemming, testifiecé that she was interviewee prior to trial by @ 


co-counsel for the appellant and that he stated to her that he was 
a membor of the U. S. Attorney's Staff. ‘The Court refused to hear 


any cvicente on the matter of the alleged misrepresentation on the 
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ground that it was a purcly collateral issue. vere | any of the 


jurors to believe that such misrepresentations were imade by 


: f s bo easton: 7 
covusil, the effect woul’. be the destruction of theicredibility of 


the entire cefense presentation. For this season, @ motion for 
mistrial by counsel for eopellant Dykes 
ran to all appellants, should have 

It. Counsel acvised the Court th ni ‘interview bu- 


tween co-counsel for appellant anc the witnuss Flembing, conéuctec: 
in connection with counsel's pre-trial investigation, the witness 
stated that she was vnable to identify <«ppelient Lollar. The 


Court rulec that counsel could not seek to impecch the witness on 


the basis o£ the prior inconsistent statement on the grouncs that 
| 
no founcation had been laic therefor. The Court committec 


| 
sible error in this ru 


The witness had previously voluntes; 


that counsel for Lollar, whom she statec xseprcsented himsel= to be 


from the U. S. Attorney's Office, had interviewed her before trial, 
| 


anc. she thereby demonstxated that she hac complete recollection 


of the conversation. “7ith this background testimony, counsel pre- 


| 
3 


pounced a question laying a founcation and cirec sa itself to 
what the witness ha¢ previously statea about her inability to ic- 


z : 5 
entify the defendant Lollar. By objecting, counsel for the pzro- 
secution interfered with the completion of the question enc the Court 
| 
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ustained the objection. Basec on the reco:d, it is clear that 
the pre-recuisites for impeachment for priozr inconsistent staturieni 


had been substantially satisfied. 


The Trial Court Committed Reversible Error In 
Refusing to Grant a ilistrial Based on Testimony 
By a Prosecution Mitness That Counsel for Appellent 
IlaG iiisreiccsentead Himself as = liomber of the Prose- 
cution Stalit * 
The Tsrial Court committed reversible error 
the motion for mistrial. 
cution witness, Flemaing, thet counsel for appellant Lollar 
xeprcsentecd to her that he was from the Listrict Attorney's 
which testimony was protectec from attack: by the rulings o* the 
‘sxial Court, seriously weekened appellant's C.:fense and con- 
stitutes plain error xecuiring this Court to xeverse the jucg- 
meant below. 
Although no preczdent has been founc dealing with a 


like factual situation, it seems clear thet the duty of the Trial 


Court was to caution the jury to disregard this attack upon 


court-appointed counsel. See Tatum v. Unitzé States, 88 U. 


App. D.C. 386, 392, 190 F. 2G 612, 618 (1951). 


* With respect to Point I, appellant desires the Court to read 
the following pages of the Reporter's transcript: Tr. 237- 
243, inclusive. 
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In Stein v. Simpson, 52 App. D.C. 137, 139, 284 Fed. 


731, 733 (1922), this Court discussed in general the principles 
involved: 


"In order to reverse ... we must be satisfied 
from the record: First, that the plaintiff's 
attorney, in his argument to the jury, was 
guilty of misconduct which was likely to mis- 
lead, improperly influence, or prejuaice the 
jury against the defendant; second, that, 
after objection, the Court, by failing to 
apply appropriate disciplinary measures or to 
give suitable instructions, left the jurors 
with wrong or erroneous impressions, which 
were likely to mislead, improperly influence, 
prejudice them to the disadvantage of the de- 
fendant ." | 


Here, unlike Stein, the jury was completely unable 
to judge for itself the truth of the Flemming testimony or the 


weight to be given it. It is petently clear, however, that 
| 
Flemming's testimony, if believed by any of the jurors, might 


very well in their minds affect the reliability of the entire 


defense presentation. When testimony showing that counsel has 


engaged in sharp or improper practices is permitted to remain 
unchallenged and unanswered, the defendant unavoidably suffers 
prejudice. 

| 


Although denying the motion for mistrial, the Trial 


| 
Judge took no action to mitigate the prejudice. The Trial Judge 
| 
| 
| 
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could have, should have, but did not, then and there or later, 
instruct the jury to disregard the testimony. Under Stein, as 
indicated in the excerpt set forth above, the Court should have 
given "suitable instructions" or taken other action to remove any 
erroneous impression from the minds of the jurors. 

It must be kept in mind that Stein was a civil case. 
A defendant in @ criminal case is entitlec even to @2 greater 
Cegree cf protection. Recognizing that what constitutes prejudice 
is ultimately a matter of judicial judgment to be exercised by the 
appellate as well as trial court, the Supreme Court has defined 
the problem, in @ criminal case, as follows: Kotteakos v. United 
States, 328 U.S. 750, 764-765, 90 L. Ed. 1557, 1566-1567, 66 S. 
Ct. 1239, 1247-1248 (1946) 


"But this Coes not mean that the appellate 

court can escape altogether taking account of the 
outcome. To weigh the error's effect against 
the entire setting of the record without rela- 
tion to the verdict or judgment woulc be almost 
to work in a vacuum. (Citation omitted) In 
criminal causes that outcome is conviction. This 
is different, or may be, from guilt in fact. It 
is guilt in law, established by the judgment of 
laymen. Anc the question is, not were they 
right in their jucgment, regarcless of the error 
or its effect upon the vercict. It is rather 
whet effect the error had or reasonably may be 
taken to have hac upon the jury's decision. 
The crucial thing is the impact of the thing 
@one wrong on the minds of other men, not on 
one's own, in the total setting. (citations 
omitted) 


"This must take account of what the error 
meant to them, not singled out ane standing 
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alone, but in relation tc all else that 
happened. And one must judge others' re- 
actions not by his own, but with allowance 
for how others might react anc not be re- 
garded generally as acting without reason. 
This is the important difference, but one 
easy to ignore when the sense of guilt 
comes strongly from the recorc. 


kk Ke 


" . . . The inquiry cannot be merely whether 
there was enough to support rhe result, 
apert from the phase affected by the error. 
It is rather, even so, whether the error 
itself had substantial influence. If so, | 
or if one is left in grave Coubt, the con- 


viction cannot stanc." 


It is respectfully submitted that under the criteria 
| 


of Kotteakos, the Court below, having failed tc take the steps 


necessary to neutralize the camaging testimony regarcin 


allegec conduct of appellant's counsel, committed reversible 
error in Cenying the Motion for Mistrial. | 
| 


II. The Trial Court Errec In Not Allowing 
Counsel For Appellant To Cross- Examine 
a Crucial Presecution Witness As To i 
Prior Inconsistent Statement When Shed 
Haa@ Demonstrateé Recollection Of The | 
Circumstances Uncer Which It Was Mace * 


The Court committeé reversible error in sustaining 
objection to cross-examination by ccunsel for appellant Lollar 


of witness Flemming as to a Prior inconsistent statement. 
(Tr. 246). The ruling was apparently basedc on the [conclusion 


| 
that counsel hac not laid a foundation for impeachment. (Tr. 244). 


* With respect to Point II, appellant desires the |Court to 
read the following pages of the UR eae s transqript: Tr. 
192-196, inclusive, 237-248, inclusive 
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It is submitted that in its full context the record 
discloses that a proper foundation has been laic. It will be 
recalled that the witness Flemming on several occasions volun- 
teered the testimony that she hac been inverviewec prior to trial 
by Mr. Johnson. (Tr. 196, 242, 246-247). In the case at bar, 
it is clear that the witness Plemming hac good recollection of 
the prior meeting between herself anc Mr. Johnson. It was she 
who initially referrec to her interview by Mr. Johnson, whom she 
statec represented himself to be connected with the prosecution. 
(Tr. 242). Miss Flemming hac just statec that she hac mace a 
statement to Mr. Johnson at time of their prior meeting (Tr. 245) 
anc then counsel fer appellant Lollar askec the question "Dic 

ou state to mr. Tohnson that you coulc identify only one . . 
(Tr. 246). At this point, the government posed a yeneral objec- 
tion which was sustained on the ground that no basis hac been 
laida. Counsel was, it appears from the record, harassec by the 
prosecution to the point where he was not even to be allowed to 
complete a question. This may harcly be considerec "Giving 
counsel every opportunity to bring out the prior statements," 
as was the case in McGill v. United States, 106 U.S. App. D.C. 
136, 137, 276 F. 2€ 329, 330 (1959). 

It is the long settled rule of this Court that the 


witness need only be warned anc given sufficient opportunity to 
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| 
Pee eae 


correct his testimony before he may be impeachec by prior in- 


| 
| 
J 
P 
consistent statements. Mostin v. United States, 62 Ap Dey DaCw 227 


23, 64 F. 2€ 145, 146 (1933); District of Columbia | Chassin, 
61 App. D.C. 260, 263, 61 F. 2¢ 523, 526 (1932). It) is the 
general rule thet before a witness can be impeachec by pricr in- 


consistent statements proper foundation must be laid. McCormick, 


ee : : é | 
Evidence, states the requirements for satisfaction of this rule 
| 


thusly: | 
| 
"TS satisfy the requirement the cross- examiner 
will ask the witness whether he mace the alleged 
statement giving its substance anc naming the 
time, the place anc the person tc whom mace. 
The purpose of this particularity is, of course, 
to refresh the memory of the witness as to the 
supposed statement by remincing him of the 
accompanying circumstances." McCormick, Evidence, 


§37, p- 68 (1954). 
As stated above, it is the appellant's contention 


that she witness was well-refreshec as to the occeasicn anc hac 


been warned, and that counsel proceecec: in the proper manner. 

Hac counsel been allowec to proceec, he would have completed his 

question regarding the witness' statement to Mr. Johnson that she 

was only able to identify one man, that being appellant Dykes. 
The case of Ewing v.United States, 77 U.S. App. D.C. 

14, (1942), 135 F. 2d 633, containes a general giseussion of the 

law on prior inconsistent statements anc indicates the grea 


latitude which is given the cross-examiner. 
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In Ewing, the appellant had been convicted of rape 

witness on his behalf, when askec if she had saic “that 
Bwing was facing the electric chair anc you woule have to be on 
his sige" haé given a negative answer. The Court helé that the 
government neec not "take the answer" in this case beeause the 
subject matter went to the basic character of an important cefense 
witness anc would not only destroy everything she hac said but 
woule alss contradict Ewing's own statement as to the crucial 
facts. 

In the case at bar, the testimony of the witness Flemming 
was the most pusitive evicence submitted of appellant Lollar's 
presence at the scene of the crime. Appellant Lollar was founu 
with none of the allegedly stolen goods in his possession ana is 
only connectec: to the offense by the witness' testimony. The 
question of whether or not he was at the scene is so important 
that great latitude shoulc have been allowec in determining the 
accuracy of his identification. The parallel between Ewing anc 
the case at bar encompasses a motive or explanation for bias by 
the witness Flemming against appellant Lollar. In Ewing, the 
witness was sympathetic to the cefencant because he was facec with 
the electric chair if convictec. In the case at bar, the witness 
Flemming reportec that she hac received a threatening telephone 
call to deter her from testifying. She attributed this call to 


appellant Lollar, because he was the only one of the three 


defendants who was out on bail. (Tr. 139-142). 
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It is significant here that, @s is presenteé in the 


Appellant's Statement of Case, there is a substantial ciscrepancy 


| 
between the testimony of the two icentifying witnesses, Macell 
ana Flemming. One identifiec appellant Lollar as having worn @ 
grey jacket (Tr. 81-91-92), the other testifiec thet she cic 
not see this anc! that she woulu have seen the congreyation hac 
it cecurrec. (Tr. 240-241). One witness sew three men (Tr. 87), 
the other testified she ssw only two (Tr. 194-195, 227) . The 
witness Madell testified the street was Gark (Tr. 9B) , 

| 

seic it was well lightec. (Tr. 100). In view of this conflict- 


| 
ing testimony, the identification issuc wes critical tc the 


cefense. 
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CONCLUSION 

The factor of credibility is of unusual significance 
in this case. On the prosecution side, the credibility of one 
of its two principal witnesses, Flemming, is at stake. On the 
cefense site, the unchallenged an? unrebuttec testimony by the 
witness Flemming that cefense counsel, upon interviewing her, mis- 
represented himself to be from the U.S. Attorney's Office, affects 
the credibility of the entire Cefense. 

The net effect cf the rulings of the Trial Court for 
which review is sought here, was to insulate the prosecution 
witness Flemming from impeachment for a prior inconsistent state- 
ment, while at the same time exposing the cefense to a charge of 
Geceit. The concepts of a fair trial requirec that the defense 
be permittec: to pursue its efforts at impeachment of the witness 
Flemming and, by cross-examination of the witness Flemming or by 
testimony of co-counsel for the cefencant who hac interviewec the 
witness, tc challenge anc rebut Flemming's testimony regarding 
the allege2 misrepresentation of defense counsel which tainted 
the entire defense with Ceceit. As 2 minimum, the Trial Court 
shoulc there anc’ then have admonished the jury to disregarc the 
offensive testimony and should have included such an admonition 


in its charge to the jury. 
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As a result of the errors to the Trial Court, as 


briefed herein, the substantial rights of the Cefeéncant have 


been prejudiced and the jucgment below shoulc be reverses 


the case remandec. | 


| 
Respectfully submittec, 


Jerome M. Alper | 

1725 Eye Street, iN.W. 
ashington 6, D.¢. 

Attorney for appellant 
(Appointec by this Court) 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Brief 
for Appellant was served by hand on Frank Q. Nebeker, Assistant 


U.S. Attorney, United States Court House, Washingt¢ DCs, 


15th day of November, 1963. 
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